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Subj: EXCEPTIONS AND WAIVERS TO THE TRUTH IN NEGOTIATIONS ACT 

Encl: (1) DPAP memorandum of February 11, 2003 

Enclosure (1) is provided for your information and action, 
as appropriate. In those cases where the Head of the Contracting 
Activity (HCA) waives the certification requirements of TINA 
because all three of the conditions cited in the enclosure are 
met, please ensure that the rationale is documented and made a 
part of the contract file. A good business case must be 
documented to support the HCA's determination that the property 
or service cannot reasonably be obtained without a waiver. 

Please also note the reporting requirements discussed in the 
third and fourth paragraphs of enclosure (1). To comply with 
this, addressees must report to DASN(ACQ) by November 15 of each 
year, providing the necessary information. Our point of contact 
for questions, and for submission of the required reports, is 
Mr. Ronald Ostrom, Ostrom.Ronald@hq.navy.mil, 703-602-2798. 
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3000 DEFENSE PENTAGON 
WASHINGTON. DC 20301~3300 

DPAPIP 

MEMORANDUM FOR DIRECTORS, DEFENSE AGENCIES 
ACTING DEPUTY ASSISTANT SECRETARY OF THE 

ARMY (POLICY AND PROCUREMENT), ASA(ALT) 
DEPUTY ASSISTANT SECRETARY OF THE NAVY 

(ACQUISITION MANAGEMENT), ASN(RDA) 
DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE 

(CONTRACTING), SAF/AQC 
EXECUTIVE DIRECTOR, ACQUISITION, TECHNOLOGY, 

AND SlJPl’LY (DLA) 

SUBJECT: Exceptions and Waivers to the Truth In Negotiations Act 

The Federal Acquisition Regulation, at FAR 1.5.403-1(c)(4), authorizes the Head 
of the Contracting Activity (HCA) to waive the requirement of the Truth in Negotiation 
Act (TINA) that contractors certify that cost or pricing data they have submitted in 
support of a proposed contract price is current, accurate. and complete. Such waivers 
may be granted by the HCA in exceptional cases. Section 817 of the National Defense 
Authorization Act for Fiscal Year (FY) 2003 directs that specific guidance he issued 
regarding the circumstances under which it is appropriate to grant such a waiver. 

The FY 2003 Act stipulates that the grant of an exceptional cast waiver shall be 
made only upon a determination that (1) the property or services cannot reasonably be 
obtained under rhe comracr, subcontract, or modification, without Ihe gram of 11~ waiver; 
(2) the price can be determined to be fair and reasonable without the submission of 
certified cost or pricing data; and (3) there are demonstrated benefits to granting the 
waiver. Effective on the date of this memorandum, FICA’s arc hereby directed to comply 
with the foregoing guidance when granting exceptional case TINA waivers. 

The FY 2003 Act also includes a requirement for the submission of an annual 
report to Congress that identifies all exceptional case TINA waivers granted during a 
given fiscal year for any contracl, subcontract, or modification expected to have a value 
of $15 million or greater. Accordingly, no later than November 30, 2003, and in every 
suhrequcnt year, the addressees shall submit a consolidated report to the undersigned that 
identifies all exceptional case waivers to TINA granted during the fiscal year just ended 
that are subject to this reporting requirement. The report shall identify each waiver, 
provide an explanation of the hasis for the HCA’s dctcnnination to grant the waiver, and 



dcscrihc the specific steps taken to cnsurc that the price of the applicnble contract, 
subcontract, or modification, was fair and reasonable. 

The FY 2003 Act also requires that the foregoing report include an identification 
of exceptions to TINA for contracts, subcontracts or modifications expected to have a 
price of $15 million or more made pursuant to FAR 15.403-1(h)(3), because the item 
being acquired is commercial. Accordingly, please include a separate section in your 
report that lists exceptions made to TINA for actions $15 million and above where the 
exception is based upun a cornmcrcial itzrn drterrnination. This listing slrall idertti~y tk 
basis for determining that the item is commercial, and the specific steps taken to ensure 
that a fair and reasonable price was negotiated for the requirement, 

On a related matter, the GAO recently noted a wide spectrum in the quality of the 
data and analysts used to support TINA waivers, and recommended we address two 
situations in particular: (I) whether a TINA waiver can be granted for part of a proposed 
price, and (2) whether unpriced options can be the subject of TINA waivers. 

A TINA waiver may be made applicable to part of a contractor’s proposed price 
when it is possible to clearly identify that part of a contractor’s cost proposal to which the 
waiver applies as separate and distinct from the balance of the contractor’s proposal. In 
granting a partial waiver, in addition to complying with the guidance previously noted, 
the IICA must address why it is in the povcrnmcnt’s best intcrcsts to pa&ally waive 
TINA, given that the contractor has no objection to certifying the balance of its cost 
proposal. 

Because it has no price, an unpriced option cannot be subject to TINA certification 
rrquir~mmrs~ The gnvrmment cannnt agree in advance ro waive TINA certification 

requirements for an unpriced option, and can only consider a waiver at such time as the 
contractor proposes a price that would otherwise be subject to a TINA certification. 

This guidance will eventually be superceded by its formal incorporation into the 
Defense FAR Supplement. Questions regarding this memorandum may be directed to 
Mr. Richard G. Brown, at Richard.G.Brown@os ‘1 or 703-695-7197. 

/T 

Deidrr A. Lee 
Director, Defense Procurement & 

Acquisition Policy 


